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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Reversed and 

cause remanded. 

 

¶1 ANN WALSH BRADLEY,  J.    The St at e of  Wi sconsi n 

pet i t i ons f or  r evi ew of  a publ i shed cour t  of  appeal s '  deci s i on 

af f i r mi ng t he ci r cui t  cour t ' s  or der  t hat  suppr essed t he St at e' s 

eyewi t ness i dent i f i cat i on evi dence agai nst  t he def endant ,  Br i an 

Hi bl . 1  The eyewi t ness,  who was i ni t i al l y  abl e t o descr i be Hi bl  

onl y as a " whi t e mal e, "  i dent i f i ed Hi bl  17 mont hs l at er  at  t he 

cour t house on t he day t hat  Hi bl ' s  case was schedul ed f or  t r i al .     
                                                 

1 See St at e v.  Hi bl ,  2005 WI  App 228,  ___ Wi s.  2d ___,  706 
N. W. 2d 134 ( af f i r mi ng an or der  of  t he c i r cui t  cour t  f or  Waukesha 
Count y,  Paul  F.  Rei l l y ,  Judge) .  
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¶2 The St at e asser t s t hat  t he cour t  of  appeal s 

i ncor r ect l y appl i ed St at e v.  Dubose,  2005 WI  126,  ¶16,  285 

Wi s.  2d 143,  699 N. W. 2d 582,  a case i n whi ch t hi s cour t  

addr essed a pol i ce " showup"  pr ocedur e.   I t  ar gues t hat  t he cour t  

of  appeal s shoul d i nst ead have appl i ed St at e v.  Mar shal l ,  92 

Wi s.  2d 101,  284 N. W. 2d 592 ( 1979) ,  per t ai ni ng t o " spont aneous"  

or  " acci dent al "  i dent i f i cat i ons.  

¶3 We det er mi ne t hat  Dubose does not  di r ect l y cont r ol  

cases i nvol v i ng i dent i f i cat i on evi dence der i ved f r om 

" acci dent al "  conf r ont at i ons r esul t i ng i n " spont aneous"  

i dent i f i cat i ons.   However ,  we f ur t her  det er mi ne t hat  i n l i ght  of  

devel opment s s i nce t he t i me of  Mar shal l ,  i ncl udi ng t hose 

r ecogni zed i n Dubose,  Mar shal l  does not  necessar i l y  r esol ve al l  

such cases.   We concl ude t hat  t he c i r cui t  cour t  st i l l  has a 

l i mi t ed gat e- keepi ng f unct i on t o excl ude such evi dence under  

Wi s.  St at .  § 904. 03 ( 2003- 04) . 2  Accor di ngl y,  we r ever se t he 

cour t  of  appeal s and r emand t o t he c i r cui t  cour t  f or  a 

det er mi nat i on of  whet her  evi dence of  t he i dent i f i cat i on of  Hi bl  

shoul d be excl uded under  § 904. 03.   

I  

¶4 On t he af t er noon of  June 25,  2002,  a Ci t y of  Muskego 

pol i ce of f i cer  was dr i v i ng sout hbound on Raci ne Avenue.   He 

not i ced t wo nor t hbound vehi c l es,  a r ed pi ckup t r uck and a whi t e 

van,  t hat  appear ed t o be exceedi ng t he speed l i mi t  of  35 mi l es 

                                                 
2 Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 

t he 2003- 04 ver si on.  
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per  hour .   The t wo vehi c l es appear ed t o j ockey f or  posi t i on as 

t hey t r avel ed t owar d a por t i on of  t he r oad t hat  nar r ows f r om t wo 

l anes t o one.    

¶5 Af t er  t he vehi c l es passed hi m,  t he of f i cer  cont i nued 

t o wat ch t hem i n hi s r ear  and si de vi ew mi r r or s,  at  whi ch t i me 

he obser ved t hat  t he whi t e van was ahead of  t he pi ckup t r uck.   

The t r uck t hen pul l ed i nt o t he sout hbound l ane,  appar ent l y 

at t empt i ng t o pass t he van.   The next  t hi ng he saw was t hat  t he 

pi ckup t r uck had col l i ded wi t h somet hi ng.   The whi t e van di d not  

st op and was not  l ocat ed.   

¶6 Al an St ul l er ,  who was al so dr i v i ng sout hbound on 

Raci ne Avenue,  wi t nessed t he acci dent .   As he passed t he t wo 

vehi c l es,  he l ooked i nt o hi s r ear  v i ew mi r r or  and saw t he pi ckup 

t r uck pul l  compl et el y i nt o t he sout hbound l ane i n or der  t o pass 

t he whi t e van.   Whi l e t he t r uck was at t empt i ng t o pass t he van,  

t he van was accel er at i ng.   St ul l er  t hen obser ved t he pi ckup 

t r uck col l i de head- on wi t h anot her  sout hbound vehi c l e.    

¶7 A pol i ce det ect i ve t ook a br i ef  st at ement  f r om St ul l er  

at  t he scene and asked hi m t o go t o t he pol i ce s t at i on t o gi ve a 

mor e compl et e st at ement .   At  t hat  t i me,  St ul l er  i dent i f i ed t he 

van' s dr i ver  as a whi t e mal e but  was unabl e t o descr i be hi m i n 

f ur t her  det ai l .   The pol i ce di d not  ask St ul l er  t o make an 

i dent i f i cat i on of  t he van' s dr i ver  usi ng a phot o ar r ay or  a 

l i neup pr ocedur e.    

¶8 Two days af t er  t he acci dent ,  pol i ce wer e i nf or med t hat  

Hi bl  r epor t ed wi t nessi ng t he acci dent .   A det ect i ve i nt er vi ewed 

Hi bl ,  who st at ed t hat  he had been dr i v i ng a whi t e van nor t hbound 
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on Raci ne Avenue at  appr oxi mat el y t he same t i me t he acci dent  

occur r ed.   At  one poi nt ,  Hi bl  admi t t ed t hat  he may have been a 

cont r i but i ng f act or .  

¶9 The St at e char ged Hi bl  wi t h one count  of  causi ng gr eat  

bodi l y har m t o anot her  by r eckl ess dr i v i ng cont r ar y t o 

Wi s.  St at .  § 346. 62( 4) ,  and t wo count s of  causi ng bodi l y har m t o 

anot her  by r eck l ess dr i v i ng cont r ar y t o § 346. 62( 3) .   The 

pr osecut or  advi sed def ense counsel  t hat  t her e wer e no known 

wi t nesses who coul d i dent i f y Hi bl  as t he dr i ver  of  t he whi t e 

van.   Si mi l ar l y,  def ense counsel  det er mi ned t hat  t he di scover y 

document s r ecei ved f r om t he St at e di d not  cont ai n any i ndi cat i on 

t hat  t her e was a wi t ness capabl e of  i dent i f y i ng Hi bl  as t he 

dr i ver  of  t he van.   

¶10 Appr oxi mat el y t hr ee weeks t o a mont h bef or e t he dat e 

set  f or  Hi bl ' s  t r i al ,  St ul l er  r ecei ved a subpoena t o appear  as a 

wi t ness.   On t he day of  t r i al ,  he ar r i ved at  t he cour t house 

bef or e t he t r i al  began.   He was speaki ng wi t h t he pr osecut or  

out si de t he cour t r oom i n t he hal l way,  when he l ooked up and 

r ecogni zed Hi bl  as t he dr i ver  of  t he whi t e van.   The pr osecut or  

i nf or med def ense counsel ,  who moved f or  a mi st r i al  based upon 

t he pot ent i al  i dent i f i cat i on evi dence t hat  had come t o l i ght .   

The St at e j oi ned i n t he mot i on,  whi ch t he ci r cui t  cour t  gr ant ed.  

¶11 Hi bl  subsequent l y moved t o suppr ess St ul l er ' s pr et r i al  

i dent i f i cat i on,  al ong wi t h any i n- cour t  i dent i f i cat i on t he St at e 

mi ght  seek t o el i c i t .   He asser t ed t hat  t he c i r cumst ances of  t he 

pr et r i al ,  hal l way i dent i f i cat i on wer e i mper mi ssi bl y suggest i ve.  
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¶12 At  t he suppr essi on hear i ng,  St ul l er  t est i f i ed t hat  at  

t he t i me of  t he acci dent ,  he was t r avel i ng at  35 or  40 mi l es per  

hour  and t hat  t he whi t e van and r ed pi ckup t r uck wer e t r avel i ng 

appr oxi mat el y 60 mi l es per  hour  when he f i r st  saw t hem.   The 

vehi c l es " had [ hi s]  at t ent i on f r om when t hey went  by"  because 

t hey wer e speedi ng.   St ul l er  est i mat ed t hat  he f i r st  saw t he 

dr i ver  of  t he van f r om about  50 f eet  away and t hat  he had l ooked 

di r ect l y at  t he dr i ver  f or  t hr ee t o f i ve seconds.   He coul d not  

r emember  whet her  t he dr i ver  had gl asses and coul d descr i be t he 

dr i ver  onl y as a " whi t e mal e. "   St ul l er  t ol d an i nvest i gat i ng 

of f i cer  t hat  he was unabl e t o pr ovi de any ot her  descr i pt i on of  

t he van dr i ver ,  i ncl udi ng hei ght ,  wei ght ,  or  age,  and t hat  he 

di d not  t hi nk he coul d make an i dent i f i cat i on.   

¶13 St ul l er  al so t est i f i ed t hat  bet ween t he t i me he 

r ecei ved t he subpoena and t he t r i al  dat e,  he had no cont act  wi t h 

pol i ce.   He had one cont act  wi t h t he di st r i ct  at t or ney' s of f i ce,  

i n whi ch t he pr osecut or  advi sed hi m t hat  t hey woul d meet  at  t he 

cour t house t o r evi ew hi s st at ement  i mmedi at el y bef or e t r i al .   

St ul l er  admi t t ed t hat  he possessed some ar t i c l es about  t he 

acci dent ,  but  sai d t hat  he di d not  r ead t hem and di d not  t hi nk 

t hat  t hey cont ai ned any phot ogr aphs.  

¶14 St ul l er  f ur t her  t est i f i ed t hat  on t he day of  t r i al  he 

ar r i ved at  t he cour t house and,  wi t hout  l ooki ng i nt o t he 

cour t r oom,  sat  down on a chai r  i n what  he descr i bed as t he 

" wai t i ng r oom. "   He had never  been t o t he cour t house bef or e,  had 

never  appear ed as a wi t ness bef or e,  and di d not  expect  t o see 

t he same per son t hat  he had seen dr i v i ng t he whi t e van on t he 
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dat e of  t he acci dent .   Whi l e wai t i ng out si de t he cour t r oom,  he 

spoke br i ef l y wi t h a pol i ce of f i cer ,  but  not  about  t he case.   

The pr osecut or  came out  of  t he cour t r oom and wal ked wi t h St ul l er  

i nt o t he hal l way t o r evi ew hi s st at ement .   St ul l er  coul d not  

r ecal l  whet her  t he pr osecut or  asked hi m at  t hat  t i me i f  he coul d 

i dent i f y t he dr i ver  of  t he whi t e van.   Accor di ng t o St ul l er ' s 

t est i mony,  he di d not  see anyone el se l eave t he cour t r oom,  and 

he t hought  t her e wer e about  10 peopl e i n t he hal l way.  

¶15 Af t er  t al k i ng wi t h t he pr osecut or  f or  appr oxi mat el y 

t wo or  t hr ee mi nut es,  St ul l er  " j ust  t ur ned t o [ hi s]  l ef t  

and .  .  .  saw t he def endant ,  Mr .  Hi bl , "  about  t en f eet  away 

wal ki ng wi t h someone.   Al t hough Hi bl  had gl asses on,  St ul l er  

" knew [ he]  r ecogni zed [ Hi bl ] "  f r om " [ h] i s f ace i n 

gener al .  .  .  .   I t  j ust ——i t ——he st ood out  f r om ever ybody el se i n 

t he hal l way. "   St ul l er  t ol d t he pr osecut or :   " That ' s hi m. "  

¶16 A det ect i ve met  separ at el y wi t h St ul l er  and t he 

pr osecut or  i mmedi at el y f ol l owi ng t he i dent i f i cat i on,  and he al so 

t est i f i ed at  t he suppr essi on hear i ng.   He cor r obor at ed St ul l er ' s  

t est i mony i n some r espect s,  but  sai d t hat  St ul l er  made t he 

i dent i f i cat i on af t er  seei ng Hi bl  come out  of  t he cour t r oom.   

¶17 At  t he concl usi on of  t he suppr essi on hear i ng,  t he 

pr osecut or  gave a br i ef  or al  st at ement  t o t he cour t  i n whi ch he 

conf i r med t hat  he had t el ephoned St ul l er  t o speak wi t h hi m about  

hi s t est i mony.   The pr osecut or  di d not  r ecal l  whet her  t hey 

di scussed St ul l er ' s abi l i t y  t o make an i dent i f i cat i on.  

¶18 The ci r cui t  cour t  appl i ed St at e v.  Wol ver t on,  193 

Wi s.  2d 234,  533 N. W. 2d 167 ( 1995) ,  a case i nvol v i ng t he r i ght  
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t o due pr ocess and i dent i f i cat i on evi dence der i ved f r om a showup 

pr ocedur e conduct ed by pol i ce.   Appl y i ng Wol ver t on,  t he cour t  

f i r st  det er mi ned t hat  " St ul l er ' s j uxt aposi t i on i n t he cour t r oom 

hal l way wi t h t he ADA,  ant i c i pat i ng t he al l eged def endant  i n 

cour t  i n a f ew mi nut es,  const i t ut es an i dent i f i cat i on t hat  

occur r ed i n an i mper mi ssi bl y suggest i ve manner . "   I t  f ound t hat  

t her e was no ev i dence t hat  t he pol i ce or  di st r i ct  at t or ney' s 

of f i ce i nt ent i onal l y or  uni nt ent i onal l y suggest ed t he 

i dent i f i cat i on.   However ,  i t  al so f ound t hat  St ul l er  " knew he 

woul d see t he al l eged def endant . "     

¶19 St i l l  f ol l owi ng Wol ver t on,  t he c i r cui t  cour t  t hen 

concl uded t hat  t he St at e coul d not  show t he i dent i f i cat i on was 

r el i abl e based on t he t ot al i t y of  t he f act s:   St ul l er  had 

obser ved t he van' s dr i ver  whi l e t r avel i ng 35 t o 40 mi l es per  

hour  whi l e t he van was t r avel i ng t owar d hi m at  a hi gh r at e of  

speed;  on t he day of  t he al l eged of f ense St ul l er  coul d not  

i dent i f y t he dr i ver ' s f aci al  f eat ur es,  hei ght ,  and wei ght ,  or  

whet her  he wor e gl asses;  St ul l er  coul d i dent i f y t he dr i ver  t hat  

day onl y as a " whi t e mal e" ;  and St ul l er ' s i dent i f i cat i on of  Hi bl  

i n t he cour t r oom hal l way occur r ed 15 mont hs af t er  he wi t nessed 

t he acci dent . 3  The ci r cui t  cour t  t her ef or e suppr essed St ul l er ' s 

i dent i f i cat i on of  Hi bl .  

¶20 The St at e appeal ed,  and af t er  t he par t i es compl et ed 

t hei r  appel l at e br i ef i ng but  bef or e t he cour t  of  appeal s i ssued 

                                                 
3 St ul l er ' s i dent i f i cat i on of  Hi bl  act ual l y occur r ed al most  

17 mont hs af t er  t he acci dent .  
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an opi ni on,  t hi s  cour t  deci ded Dubose.   I n Dubose t he cour t  hel d 

based on t he due pr ocess cl ause i n t he Wi sconsi n Const i t ut i on 

t hat  evi dence obt ai ned f r om an out - of - cour t  showup i s i nher ent l y  

suggest i ve and wi l l  not  be admi ssi bl e unl ess,  based on t he 

t ot al i t y of  c i r cumst ances,  t he pr ocedur e was " necessar y. "   

Dubose,  285 Wi s.  2d 143,  ¶33.   The cour t  al so wi t hdr ew cer t ai n 

l anguage f r om Wol ver t on.   I d. ,  ¶33 n. 9.   

¶21 I n a spl i t  deci si on,  t he cour t  of  appeal s af f i r med t he 

ci r cui t  cour t  but  empl oyed a di f f er ent  anal ysi s.   The cour t  of  

appeal s maj or i t y det er mi ned t hat  al t hough Dubose addr essed a 

pol i ce showup pr ocedur e,  t he concer ns ar t i cul at ed i n Dubose 

about  mi si dent i f i cat i on ar e not  l i mi t ed t o s i t uat i ons wher e 

pol i ce ar r anged a conf r ont at i on.   I t  f ur t her  det er mi ned t hat  

pr i nci pl es of  f ai r ness di ct at e t hat  i dent i f i cat i on evi dence,  

even absent  pol i ce i nvol vement ,  must  be scr ut i ni zed t o det er mi ne 

whet her  suppr ess i on i s r equi r ed.   Af t er  not i ng t hat  evi dence 

must  be r el i abl e enough t o be pr obat i ve,  t he cour t  of  appeal s 

maj or i t y concl uded t hat  t he c i r cui t  cour t ' s  r at i onal e was sound.    

¶22 The di ssent  i n t he cour t  of  appeal s det er mi ned t hat  

Dubose was l i mi t ed t o pr et r i al  pol i ce showup pr ocedur es,  t hus 

l eavi ng pr evai l i ng r ul es i n pl ace wi t h r espect  t o ot her  pr et r i al  

i dent i f i cat i ons.   I t  concl uded t hat  t he pr evai l i ng r ul e r el evant  

t o Hi bl ' s  case was set  f or t h i n Mar shal l ,  a case i n whi ch t hi s 

cour t  det er mi ned t hat  i dent i f i cat i on evi dence need not  be 

scr ut i ni zed f or  a due pr ocess vi ol at i on unl ess t he 

i dent i f i cat i on occur s as par t  of  a pol i ce pr ocedur e di r ect ed 
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t owar d obt ai ni ng i dent i f i cat i on evi dence.   Mar shal l ,  92 

Wi s.  2d at  118.   The St at e pet i t i oned f or  r evi ew.  

I I  

¶23 Thi s case comes t o us i n t he cont ext  of  Hi bl ' s  

suppr essi on mot i on.   When r evi ewi ng a mot i on t o suppr ess,  we 

uphol d t he c i r cui t  cour t ' s  f i ndi ngs of  f act  unl ess t hey ar e 

c l ear l y er r oneous.   Dubose,  285 Wi s.  2d 143,  ¶16.   However ,  we 

i ndependent l y r evi ew t he ci r cui t  cour t ' s  appl i cat i on of  

const i t ut i onal  and ot her  l egal  pr i nci pl es.   See i d. 4 

I I I  

¶24 The f r amewor k f or  anal yzi ng showups,  as set  f or t h i n 

bot h Wol ver t on and pr evi ous cases,  spr i ngs f r om t he due pr ocess 

cl ause i n t he f eder al  const i t ut i on as i nt er pr et ed by t he Uni t ed 

St at es Supr eme Cour t  i n a ser i es of  deci s i ons cul mi nat i ng i n 

Manson v.  Br at hwai t e,  432 U. S.  98 ( 1977) . 5  I n Br at hwai t e,  t he 

                                                 
4 Some of  t he c i r cui t  cour t ' s  f act  f i ndi ngs appear  

unsuppor t ed by t he r ecor d unl ess t he cour t  i mpl i c i t l y  f ound t hat  
por t i ons of  St ul l er ' s t est i mony wer e not  cr edi bl e.   Hi bl  makes 
ar gument s suggest i ng t hat  t he c i r cui t  made such an i mpl i c i t  
f i ndi ng.   We need not  addr ess whet her  any of  t he c i r cui t  cour t ' s  
f act  f i ndi ngs ar e c l ear l y er r oneous.   Hi bl  conceded at  or al  
ar gument  t hat  t he r ecor d suppor t s t he c i r cui t  cour t ' s  f i ndi ng 
t hat  t he pol i ce and di st r i ct  at t or ney di d not  i nt ent i onal l y 
suggest  t he i dent i f i cat i on.   I ndeed,  t he r ecor d bef or e us woul d 
not  have suppor t ed a f i ndi ng t hat  t he i dent i f i cat i on i n t hi s 
case i nvol ved any l aw enf or cement  pr ocedur e di r ect ed at  
obt ai ni ng i dent i f i cat i on evi dence.   These ar e t he key f act s f or  
our  pur poses her e.   On r emand,  t he c i r cui t  cour t  and par t i es may 
seek t o c l ar i f y ot her  f act  f i ndi ngs i f  necessar y.   

5 See Nei l  v.  Bi gger s,  409 U. S.  188 ( 1972) ;  Si mmons v.  
Uni t ed St at es,  390 U. S.  377 ( 1968) ;  St oval l  v.  Denno,  388 U. S.  
293 ( 1967) ;  Gi l ber t  v.  Cal i f or ni a,  388 U. S.  263 ( 1967) ;  Uni t ed 
St at es v.  Wade,  388 U. S.  218 ( 1967) .  
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Cour t  st at ed what  has become an of t - st at ed maxi m, 6 t hat  

" r el i abi l i t y  i s  t he l i nchpi n i n det er mi ni ng t he admi ssi bi l i t y  of  

i dent i f i cat i on t est i mony. "   Br at hwai t e,  432 U. S.  at  114;  see 

al so Nei l  v.  Bi gger s,  409 U. S.  188,  198 ( 1972)  ( " [ i ] t  i s  t he 

l i kel i hood of  mi si dent i f i cat i on whi ch vi ol at es a def endant ' s 

r i ght  t o due pr ocess" ) .   

¶25 Under  Wol ver t on,  cour t s wer e t o use a t wo- st ep t est  t o 

det er mi ne whet her  a showup must  be suppr essed t o avoi d a due 

pr ocess vi ol at i on.   The def endant  bor e t he i ni t i al  bur den of  

demonst r at i ng t hat  an i dent i f i cat i on pr ocedur e was i mper mi ssi bl y 

suggest i ve.   Wol ver t on,  193 Wi s.  2d at  264.   I f  t hat  bur den was 

met ,  t he St at e had t o show t hat  t he i dent i f i cat i on was r el i abl e 

under  t he t ot al i t y of  t he c i r cumst ances even t hough t he 

pr ocedur e was suggest i ve.  I d.   As al r eady not ed,  t he c i r cui t  

cour t  her e appl i ed t hi s t wo- st ep t est .   

¶26 Last  t er m,  i n Dubose,  when t hi s cour t  hel d t hat  

evi dence obt ai ned f r om an out - of - cour t  showup wi l l  not  be 

admi ssi bl e unl ess t he pr ocedur e was " necessar y, "  i t  based i t s 

deci s i on on t he due pr ocess cl ause i n t he Wi sconsi n 

Const i t ut i on.   I t  wi t hdr ew l anguage f r om Wol ver t on and ot her  

cases t hat  coul d be const r ued t o t he cont r ar y.   Dubose,  285 

                                                 
6 See,  e. g. ,   McFowl er  v.  Jai met ,  349 F. 3d 436,  449 ( 7t h 

Ci r .  2003) ;  St at e v.  Dubose,  2005 WI  126,  ¶25,  285 Wi s.  2d 143,  
699 N. W. 2d 582;  St at e v.  St r ei ch,  87 Wi s.  2d 209,  215,  274 
N. W. 2d 635 ( 1979) ;  Si mos v.  St at e,  83 Wi s.  2d 251,  255,  265 
N. W. 2d 278 ( 1978) ;  St at e v.  Thor nt on,  506 N. W. 2d 777,  779 ( I owa 
1993) ;  St at e v.  Faust ,  696 N. W. 2d 420,  427 ( Neb.  2005) ;  St at e v.  
Nor r i d,  611 N. W. 2d 866,  871 ( N. D.  2000) ;  St at e v.  Jel l s,  559 
N. E. 2d 464,  470 ( Ohi o 1990) .  
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Wi s.  2d 143,  ¶33 & n. 9.   Under  Dubose,  i dent i f i cat i on evi dence 

r esul t i ng f r om an " unnecessar y"  showup i s suppr essed as 

i nher ent l y t oo suggest i ve,  wi t hout  any separ at e f act - based 

i nqui r y i nt o suggest i veness or  r el i abi l i t y .  

¶27 Dubose and Wol ver t on i nvol ved si mi l ar  showup 

pr ocedur es.   I n bot h cases,  pol i ce exhi bi t ed a suspect  t o one or  

mor e eyewi t nesses whi l e t he suspect  was si t t i ng al one i n a 

pol i ce car .   Dubose,  285 Wi s.  2d 143,  ¶¶8- 9;  Wol ver t on,  193 

Wi s.  2d at  246,  249,  265- 68.    

¶28 I n Mar shal l ,  deci ded over  25 year s ago,  t he cour t  

addr essed a di f f er ent  t ype of  i dent i f i cat i on scenar i o t hat  i s  

mor e aki n t o what  occur r ed her e.   Speci f i cal l y,  i n Mar shal l  t he 

i dent i f i cat i on occur r ed when a wi t ness spot t ed t he def endant  

s i t t i ng a f ew r ows i n f r ont  of  hi m i n t he cour t r oom.   Mar shal l ,  

92 Wi s.  2d at  109.   The r ecor d showed t hat  t he i dent i f i cat i on of  

t he def endant  " was not  pr e- ar r anged and was as much a sur pr i se 

t o t he St at e as i t  was t o t he def endant . "   I d.  at  118.  

¶29 The cour t  began by c i t i ng t he t wo- st ep due pr ocess 

t est ,  but  t hen,  wi t hout  c i t at i on,  qual i f i ed t he scope of  t he 

t est ' s appl i cabi l i t y :   " [ I ] t  must  f i r st  be det er mi ned whet her  

t he conf r ont at i on was del i ber at el y cont r i ved by t he pol i ce f or  

pur poses of  obt ai ni ng an eyewi t ness i dent i f i cat i on of  t he 

def endant . "   I d.  at  117.   The cour t  ul t i mat el y concl uded t hat  

t he t est  does not  appl y when " t he conf r ont at i on i s not  par t  of  a 

pol i ce pr ocedur e di r ect ed t owar d obt ai ni ng addi t i onal  evi dence,  

but  occur s as a r esul t  of  mer e chance or  f or  some ot her  r eason 
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not  r el at ed t o t he i dent i f i cat i on of  t he def endant . "   I d.  at  

118. 7 

I V 

¶30 The St at e asser t s t hat  when t he cour t  of  appeal s 

af f i r med t he ci r cui t  cour t ,  i t  er r oneousl y appl i ed Dubose and 

shoul d have appl i ed Mar shal l  i ns t ead.   I t  ar gues t hat  St ul l er ' s 

" spont aneous"  or  " acci dent al "  i dent i f i cat i on f al l s  squar el y 

wi t hi n t he conf i nes of  Mar shal l .  

¶31 For  t he r easons st at ed bel ow,  we det er mi ne t hat  Dubose 

does not  di r ect l y cont r ol  cases i nvol v i ng evi dence der i ved f r om 

" acci dent al "  conf r ont at i ons r esul t i ng i n " spont aneous"  

i dent i f i cat i ons.   However ,  we f ur t her  det er mi ne t hat  i n l i ght  of  

devel opment s s i nce t he t i me of  Mar shal l ,  i ncl udi ng t hose 

r ecogni zed i n Dubose,  Mar shal l  does not  necessar i l y  r esol ve al l  

such cases.   Al t hough most  such i dent i f i cat i ons wi l l  be f or  t he 

j ur y t o assess,  t he c i r cui t  cour t  st i l l  has a l i mi t ed gat e-

keepi ng f unct i on.   I t  may excl ude such evi dence under  § 904. 03 

i f  i t s  pr obat i ve val ue i s subst ant i al l y  out wei ghed by t he danger  

                                                 
7 I n ot her  cases t hat  pr e- dat e St at e v.  Mar shal l ,  92 

Wi s.  2d 101,  284 N. W. 2d 592 ( 1979) ,  and t hat  al so i nvol ved 
acci dent al  conf r ont at i ons,  t he cour t  seemed t o appl y t he due 
pr ocess f r amewor k wi t hout  t he qual i f i cat i on of  a pol i ce 
pr ocedur e.   See Jones v.  St at e,  63 Wi s.  2d 97,  107- 09,  216 
N. W. 2d 224 ( 1974) ;  St at e v.  Br own,  50 Wi s.  2d 565,  570- 71,  185 
N. W. 2d 232 ( 1971) ,  over r ul ed i n par t  by St at e v.  Wal ker ,  154 
Wi s.  2d 158,  186,  453 N. W. 2d 127 ( 1990) .   Somewhat  cur i ousl y,  
t he cour t  i n Mar shal l  nonet hel ess anal ogi zed i t s concl usi on t o 
t he Jones and Br own cases.   See Mar shal l ,  92 Wi s.  2d at  118.   
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of  unf ai r  pr ej udi ce,  conf usi on of  t he i ssues,  or  mi sl eadi ng t he 

j ur y. 8 

A 

¶32 Dubose i s not  di r ect l y cont r ol l i ng.   Al t hough t he 

cour t  i n Dubose r el i ed,  i n par t ,  on r esear ch t hat  pot ent i al l y  

i mpl i cat es al l  eyewi t ness i dent i f i cat i ons,  t he cour t ' s  hol di ng 

was mor e ci r cumspect .   Speci f i cal l y,  t he cour t  " adopt [ ed]  a 

di f f er ent  t est  i n Wi sconsi n r egar di ng t he admi ssi bi l i t y  of  

showup i dent i f i cat i ons. "   Dubose,  285 Wi s.  2d 143,  ¶33 ( emphasi s  

added) .   I t  hel d t hat  " evi dence obt ai ned f r om such a showup wi l l  

not  be admi ssi bl e unl ess,  based on t he t ot al i t y of  t he 

c i r cumst ances,  t he showup was necessar y. "   I d. ,  ¶¶2,  45 

( emphasi s added) .  

¶33 The t er m " showup"  i t sel f  denot es a pol i ce pr ocedur e.   

The cour t  i n Dubose used t he f ol l owi ng def i ni t i on of  showup:   

" an out - of - cour t  pr et r i al  i dent i f i cat i on pr ocedur e i n whi ch a 

suspect  i s pr esent ed si ngl y t o a wi t ness f or  i dent i f i cat i on 

pur poses. "   Dubose,  285 Wi s.  2d 143,  ¶1 n. 1 ( emphasi s added;  

quot i ng Wol ver t on,  193 Wi s.  2d at  263 n. 21) .  

                                                 
8 Wi sconsi n St at .  § 904. 03 r eads,  i n f ul l ,  as f ol l ows:  

Excl usi on of  r el evant  evi dence on gr ounds of  
pr ej udi ce,  conf usi on,  or  wast e of  t i me.   Al t hough 
r el evant ,  evi dence may be excl uded i f  i t s  pr obat i ve 
val ue i s subst ant i al l y  out wei ghed by t he danger  of  
unf ai r  pr ej udi ce,  conf usi on of  t he i ssues,  or  
mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue 
del ay,  wast e of  t i me,  or  needl ess pr esent at i on of  
cumul at i ve evi dence.  
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¶34 Mor eover ,  t he cour t ' s  char act er i zat i on of  what  

const i t ut es a " necessar y"  showup r ei nf or ces t he not i on t hat  t he 

cour t  di d not  i nt end t hat  Dubose necessar i l y  cont r ol  

i dent i f i cat i ons t hat  do not  i nvol ve a l aw enf or cement  pr ocedur e.   

Under  Dubose,  a showup i s " necessar y"  onl y i f  " pol i ce l acked 

pr obabl e cause t o make an ar r est  or ,  as a r esul t  of  ot her  

exi gent  c i r cumst ances,  coul d not  have conduct ed a l i neup or  

phot o ar r ay. "   I d. ,  ¶¶2,  45.  

¶35 Thus,  Dubose does not  di r ect l y  cont r ol  Hi bl ' s  case,  

whi ch does not  i nvol ve a " showup"  as t hi s cour t  has def i ned t he 

t er m.   That  sai d,  t he Dubose f ocus on one t ype of  i nher ent l y 

suggest i ve pol i ce pr ocedur e does not  mean t hat  cour t s must  

i gnor e t he pot ent i al  f or  unr el i abi l i t y  i n al l  ot her  t ypes of  

eyewi t ness i dent i f i cat i ons.   Her e,  t he quest i on becomes how t o 

addr ess t he pot ent i al  f or  unr el i abi l i t y  i n t he cont ext  of  an 

appar ent l y " acci dent al "  conf r ont at i on t hat  r esul t s i n a 

" spont aneous"  i dent i f i cat i on.   Al t hough Dubose i s not  di r ect l y 

cont r ol l i ng,  aspect s of  Dubose wi l l  i nf or m t he answer .  

B 

¶36 Havi ng det er mi ned t hat  Dubose i s not  di r ect l y 

cont r ol l i ng,  we t ur n t o Mar shal l .   At  f i r st ,  i t  mi ght  appear  

t hat  Mar shal l  pr ovi des not  onl y t he st ar t i ng poi nt  but  al so t he 

endi ng poi nt  f or  " spont aneous"  i dent i f i cat i ons r esul t i ng f r om 

" acci dent al "  conf r ont at i ons.   Gi ven devel opment s s i nce t he t i me 

of  Mar shal l ,  however ,  we t ake t hi s oppor t uni t y  t o r e- exami ne 

Mar shal l .  
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¶37 Si nce t he t i me t hi s cour t  deci ded Mar shal l ,  over  25 

year s ago,  concer ns wi t h t he r el i abi l i t y  of  eyewi t ness t est i mony 

have come t o t he f or e.   I n Dubose,  t he cour t  r ecogni zed t hat  

" much new i nf or mat i on has been assembl ed"  and t hat  r ecent  

st udi es conf i r m t hat  eyewi t ness t est i mony i s " of t en ' hopel essl y  

unr el i abl e. ' "   Dubose,  285 Wi s.  2d 143,  ¶¶29- 30.   The cour t  

expl ai ned t hat  " r esear ch st r ongl y suppor t s t he concl usi on t hat  

eyewi t ness mi si dent i f i cat i on i s now t he si ngl e gr eat est  sour ce 

of  wr ongf ul  convi ct i ons i n t he Uni t ed St at es,  and r esponsi bl e 

f or  mor e wr ongf ul  convi ct i ons t han al l  ot her  causes combi ned. "   

I d. ,  ¶30.   Ear l i er  t hi s t er m,  t he cour t  s i mi l ar l y acknowl edged 

i t s " gr owi ng appr eci at i on f or  t he di f f i cul t i es i nher ent  i n 

eyewi t ness i dent i f i cat i on. "   St at e v.  Shomber g,  2006 WI  9,  ¶43,  

___ Wi s.  2d ___,  709 N. W. 2d 370.  

¶38 Of  cour se,  some phenomena af f ect i ng t he r el i abi l i t y  of  

eyewi t ness i dent i f i cat i ons have l ong been r ecogni zed.   For  

exampl e,  t he Uni t ed St at es Supr eme Cour t  obser ved al most  30 

year s ago i n Br at hwai t e t hat  a wi t ness' s " r ecol l ect i on of  t he 

st r anger  can be di st or t ed easi l y by t he c i r cumst ances or  by 

l at er  act i ons of  t he pol i ce. "   Br at hwai t e,  432 U. S.  at  112.  

¶39 Cour t s have t r adi t i onal l y empl oyed sever al  f act or s t o 

assess r el i abi l i t y ,  based on common sense not i ons of  human 

per cept i on and memor y.   Those f act or s ar e t he ones r eci t ed i n 

Wol ver t on t hat  t he c i r cui t  cour t  appl i ed her e:   t he oppor t uni t y 

of  t he wi t ness t o v i ew t he cr i mi nal  at  t he t i me of  t he cr i me;  

t he wi t ness' s degr ee of  at t ent i on;  t he accur acy of  t he wi t ness' s 

pr i or  descr i pt i on of  t he cr i mi nal ;  t he l evel  of  cer t ai nt y 
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demonst r at ed by t he wi t ness at  t he conf r ont at i on;  and t he l engt h 

of  t i me bet ween t he cr i me and t he conf r ont at i on.   Bi gger s,  409 

U. S.  at  199- 200.  

¶40 Mor e r ecent l y,  ot her  phenomena t hat  may af f ect  t he 

r el i abi l i t y  of  eyewi t ness i dent i f i cat i ons have been wi del y 

pr of f er ed or  r ecogni zed.   These phenomena may not  be wi t hi n t he 

common knowl edge of  many j ur or s or  j udges.   They i ncl ude t he 

" r el at i ve j udgment "  pr ocess; 9 t he st r essf ul ness of  t he event  f or  

t he eyewi t ness; 10 whet her  t he event  i nvol ved " weapon f ocus" ; 11 t he 

cr oss- r aci al  nat ur e of  an i dent i f i cat i on; 12 and whet her  an 

eyewi t ness i s gi ven posi t i ve f eedback dur i ng or  i mmedi at el y 

f ol l owi ng t he i dent i f i cat i on. 13  

                                                 
9 See St at e v.  Shomber g,  2006 WI  9,  ¶28,  ¶49 ( Abr ahamson,  

C. J. ,  di ssent i ng) ,  ___ Wi s.  2d ___,  709 N. W. 2d 370;  St at e of  
Wi sconsi n,  Of f i ce of  t he At t or ney Gener al ,  Model  Pol i cy and 
Pr ocedur e f or  Eyewi t ness I dent i f i cat i on ( Sept .  12,  2005)  at  p.  2 
( f oot not es omi t t ed) .   The " r el at i ve j udgment "  pr ocess r ef er s t o 
" t he t endency when vi ewi ng a s i mul t aneous pr esent at i on ( v i ewi ng 
an ent i r e phot o ar r ay or  l i neup at  once)  f or  eyewi t nesses t o 
i dent i f y t he per son who l ooks t he most  l i ke t he r eal  per pet r at or  
r el at i ve t o t he ot her  peopl e. "   Model  Pol i cy and Pr ocedur e,  at  
2.  

10 See Uni t ed St at es v.  Sebet i ch,  776 F. 2d 412,  419 ( 3d Ci r .  
1985) ;  see al so Shomber g,  2006 WI  9,  ¶70 ( But l er ,  J. ,  
di ssent i ng) .  

11 Shomber g,  2006 WI  9,  ¶70 ( But l er ,  J. ,  di ssent i ng) .  

12 See St at e v.  McMor r i s,  213 Wi s.  2d 156,  170 n. 9,  570 
N. W. 2d 384 ( 1997) .  

13 Shomber g,  2006 WI  9,  ¶71 ( But l er ,  J. ,  di ssent i ng) .  
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¶41 Many of  t he phenomena sai d t o af f ect  t he r el i abi l i t y 

of  eyewi t ness i dent i f i cat i on ar e t he subj ect  of  ongoi ng debat e. 14  

One t hi ng not  subj ect  t o debat e i s t hat  even uni nt ent i onal  

suggest i veness can become a key f act or  i n i dent i f i cat i on er r or s.   

See St at e of  Wi sconsi n,  Of f i ce of  t he At t or ney Gener al ,  Model  

Pol i cy and Pr ocedur e f or  Eyewi t ness I dent i f i cat i on ( Sept .  12,  

2005)  at  p.  2 ( emphasi s added) .   What  i s i mpor t ant  f or  our  

exami nat i on her e i s t hat  many of  t hese phenomena do not  depend 

on t he pr esence of  a l aw enf or cement  pr ocedur e.   To t he ext ent  

t hat  i dent i f i cat i on evi dence i s  ext r emel y unr el i abl e based on 

such phenomena,  i ndependent  of  any l aw enf or cement  pr ocedur e,  

Mar shal l ' s  hol di ng may need t o be modi f i ed.      

¶42 Cour t s s i nce t he t i me of  Mar shal l  have not  uni f or ml y 

f ol l owed i t s appr oach.   Some j ur i sdi ct i ons have t aken appr oaches 

consi st ent  wi t h Mar shal l .   See St at e v.  Ber t r am,  591 A. 2d 14,  

25- 27 ( R. I .  1991) ;  St at e v.  Naoum,  548 A. 2d 120,  124- 25 ( Me.  

1988) ;  St at e v.  Br own,  528 N. E. 2d 523,  533 ( Ohi o 1988) ;  Wi l son 

                                                 
14 Ther e i s al so debat e over  t he t r adi t i onal  f act or s f r om 

Bi gger s.   At  l east  one of  t hose f act or s,  eyewi t ness cer t ai nt y i n 
t he i dent i f i cat i on,  has come under  ser i ous at t ack.   The 
Wi sconsi n I nnocence Pr oj ect ,  ami cus i n t hi s case,  pr ovi ded a 
copy of  an ami cus br i ef  r ecent l y submi t t ed t o t he Uni t ed St at es 
Supr eme Cour t  i n Ledbet t er  v.  Connect i cut ,  No.  05- 9500,  on 
behal f  of  numer ous uni ver si t y pr of essor s who hol d t hemsel ves out  
as exper t s i n t he f i el d.   They asser t  t hat  t he cer t ai nt y f act or  
has no sci ent i f i c  basi s.   I n suppor t  of  t hi s asser t i on,  t hey 
engage i n an ext ensi ve r evi ew of  r esear ch suggest i ng t hat  t he 
r el at i onshi p bet ween eyewi t ness cer t ai nt y and eyewi t ness 
accur acy i s gener al l y weak and easi l y subj ect  t o cor r upt i on.   
The St at e mai nt ai ns,  however ,  t hat  r esear ch shows cer t ai nt y 
r emai ns a r el i abl e pr edi ct or  of  accur acy.  
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v.  Commonweal t h,  695 S. W. 2d 854,  857 ( Ky.  1985)  ( " i n or der  t o 

est abl i sh t hat  a pr e- t r i al  conf r ont at i on was undul y suggest i ve,  

t he def endant  must  f i r st  show t hat  t he gover nment ' s agent s 

ar r anged t he conf r ont at i on or  t ook some act i on dur i ng t he 

conf r ont at i on whi ch si ngl ed out  t he def endant " ) .  

¶43 Ot her s have not .   Uni t ed St at es v.  Bout hot ,  878 F. 2d 

1506,  1513- 16 ( 1st  Ci r .  1989)  ( " [ b] ecause t he due pr ocess f ocus 

i n t he i dent i f i cat i on cont ext  i s  on t he f ai r ness of  t he t r i al  

and not  excl usi vel y on pol i ce det er r ence,  i t  f ol l ows t hat  

f eder al  cour t s shoul d scr ut i ni ze al l  suggest i ve i dent i f i cat i on 

pr ocedur es,  not  j ust  t hose or chest r at ed by t he pol i ce" ) ;  Thi gpen 

v.  Cor y,  804 F. 2d 893,  895- 97 ( 6t h Ci r .  1986) ;  Gr een v.  Loggi ns,  

614 F. 2d 219,  223 ( 9t h Ci r .  1980)  ( " a cour t  i s  obl i gat ed t o 

r evi ew ever y pr e- t r i al  encount er ,  acci dent al  or  ot her wi se,  i n 

or der  t o i nsur e t hat  t he c i r cumst ances of  t he par t i cul ar  

encount er  have not  been so suggest i ve as t o under mi ne t he 

r el i abi l i t y  of  t he wi t ness'  subsequent  i dent i f i cat i on" ) ;  see 

al so St at e v.  Hol l i man,  570 A. 2d 680,  684 ( Conn.  1990)  ( appl y i ng 

t he t wo- st ep t est  t o an i dent i f i cat i on r esul t i ng pur el y f r om 

pr i vat e c i t i zen act i on,  and hol di ng t hat  t he cr i t er i a 

det er mi ni ng t he admi ssi bi l i t y  of  i dent i f i cat i ons f or  pur poses of  

due pr ocess shoul d appl y " even i f  t he def endant ' s c l ai m has no 

const i t ut i onal  under pi nni ng" ) .  

¶44 Pr of essor  LaFave,  di scussi ng what  he t er ms t he " so-

cal l ed ' acci dent al '  showup, "  i s cr i t i cal  of  t he Mar shal l  

appr oach:  
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[ T] he mer e f act  t hat  t he conf r ont at i on was not  
del i ber at e does not  mean t hat  i t  was necessar y:   
doubt l ess many of  t hese " acci dent s"  coul d be pr event ed 
by mor e car ef ul  pr ocedur es concer ni ng t he movement  of  
pr i soner s.   Mor eover ,  because " t he due pr ocess f ocus 
i n t he i dent i f i cat i on cont ext  i s  on t he f ai r ness of  
t he t r i al  and not  excl usi vel y on pol i ce det er r ence, "  
cour t s " shoul d scr ut i ni ze al l  suggest i ve 
i dent i f i cat i on pr ocedur es,  not  j ust  t hose or chest r at ed 
by t he pol i ce,  t o det er mi ne i f  t hey woul d suf f i c i ent l y 
t ai nt  t he t r i al  so as t o depr i ve t he def endant  of  due 
pr ocess. "    

Wayne R.  LaFave,  Jer ol d H.  I sr ael ,  & Nancy J.  Ki ng,  2 Cr i mi nal  

Pr ocedur e § 7. 4( b) ,  at  670- 71 ( 1999)  ( f oot not es omi t t ed) .  

¶45 To t he ext ent  t hat  we can gener al i ze f r om t he 

aut hor i t i es c i t ed,  l i t t l e mor e can be sai d t han t hi s:   t he 

appr oach t he cour t  t ook i n Mar shal l  has not  become a pr evai l i ng,  

wel l - set t l ed,  or  gener al l y- accept ed r ul e acr oss j ur i sdi ct i ons.   

¶46 I n l i ght  of  al l  of  t he devel opment s s i nce t he t i me of  

Mar shal l ,  we make t he unr emar kabl e obser vat i on t hat  i n some 

f ut ur e case pr esent i ng di f f er ent  c i r cumst ances Mar shal l  may need 

t o be modi f i ed.   Ther e may be some concei vabl e set  of  

c i r cumst ances under  whi ch t he admi ssi on of  hi ghl y unr el i abl e 

i dent i f i cat i on evi dence coul d v i ol at e a def endant ' s r i ght  t o due 

pr ocess,  even t hough a st at e- const r uct ed i dent i f i cat i on 

pr ocedur e i s absent .  

¶47 Based on t he r ecor d bef or e us,  however ,  we ar e not  

pr epar ed t o dec l ar e t hat  t he admi ssi on of  t he i dent i f i cat i on 

evi dence i n t hi s case woul d v i ol at e Hi bl ' s  r i ght  t o due pr ocess.   

The ci r cumst ances of  St ul l er ' s  i dent i f i cat i on of  Hi bl  i n t he 

cour t house hal l way ar e not  suf f i c i ent l y suggest i ve.   Thus,  we 

need not  and do not  modi f y Mar shal l  at  t hi s t i me.   Nonet hel ess,  
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our  i nqui r y i s not  at  an end.   Mar shal l  di d not  addr ess,  and 

t her ef or e does not  pr ecl ude,  c i r cui t  cour t  scr ut i ny of  

eyewi t ness i dent i f i cat i on evi dence f or  admi ssi bi l i t y  under  t he 

r ul es of  evi dence.        

C 

¶48 The Mar shal l  f ocus on a st at e- const r uct ed pr ocedur e 

f or  a due pr ocess vi ol at i on does not  mean t hat  cour t s must  

al ways i gnor e t he c i r cumst ances of  an i dent i f i cat i on and assume 

t her e i s suf f i c i ent  r el i abi l i t y  absent  a pol i ce pr ocedur e.     

Regar dl ess of  whet her  l aw enf or cement  of f i cer s  have used a 

pr ocedur e di r ect ed at  obt ai ni ng i dent i f i cat i on evi dence,  c i r cui t  

cour t s st i l l  have t he aut hor i t y and t he r esponsi bi l i t y  t o ser ve 

a l i mi t ed gat e- keepi ng f unct i on.   They st i l l  have t he di scr et i on 

t o excl ude r el evant  evi dence under  § 904. 03 i f  i t  i s  " so 

unr el i abl e t hat  i t s pr obat i ve val ue i s subst ant i al l y  out wei ghed 

by t he danger  of  pr ej udi ce and conf usi on. "   Boyer  v.  St at e,  91 

Wi s.  2d 647,  663,  284 N. W. 2d 30 ( 1979) ;  cf .  St at e v.  Moss,  2003 

WI  App 239,  ¶21,  267 Wi s.  2d 772,  672 N. W. 2d 125 ( conf essi on 

coer ced by a pr i vat e c i t i zen coul d be excl uded as unr el i abl e on 

evi dent i ar y gr ounds,  i ncl udi ng § 904. 03,  even t hough i t  was not  

subj ect  t o chal l enge on due pr ocess gr ounds) .   

¶49 Tr adi t i onal l y,  eyewi t ness i dent i f i cat i on evi dence has 

been t hought  t o i nvol ve a cr edi bi l i t y  det er mi nat i on sol el y f or  

t he j ur y.   As t he Supr eme Cour t  expl ai ned i n St oval l  v.  Denno,  

388 U. S.  293,  299- 300 ( 1967) ,  " [ t ] he over whel mi ng maj or i t y of  

Amer i can cour t s have al ways t r eat ed t he evi dence quest i on not  as 

one of  admi ssi bi l i t y  but  as one of  cr edi bi l i t y  f or  t he j ur y. "   
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I n Br at hwai t e,  however ,  t he cour t  obser ved t hat  " [ Uni t ed St at es 

v. ]  Wade[ ,  388 U. S.  218 ( 1967) ]  and i t s compani on cases"  ( one of  

whi ch i s St oval l )  " r ef l ect  t he concer n t hat  t he j ur y not  hear  

eyewi t ness t est i mony unl ess t hat  evi dence has aspect s of  

r el i abi l i t y . "   Br at hwai t e,  432 U. S.  at  112.    

¶50 Despi t e t he r i ght  t o a t r i al  by j ur y,  t he l aw per mi t s 

and somet i mes r equi r es t hat  a t r i al  cour t  keep evi dence f r om t he 

j ur y.   Al t hough some r ul es of  admi ssi bi l i t y ,  such as t hose i n 

Br at hwai t e or  Dubose,  ar e based on const i t ut i onal  

consi der at i ons,  ot her s,  such as § 904. 03,  ar e f ounded on common 

l aw or  st at ut e.   Thus,  " nei t her  const i t ut i onal  consi der at i ons 

nor  t he pr esence of  St at e act i on ( besi des t he use of  t he 

evi dence i t sel f )  ar e essent i al  pr econdi t i ons f or  a det er mi nat i on 

t hat  cer t ai n r el evant  evi dence shoul d be kept  f r om t he t r i er  of  

f act . "   Commonweal t h v.  Jones,  666 N. E. 2d 994,  1000 ( Mass.  

1996) .  

¶51 At  or al  ar gument ,  t he par t i es agr eed t hat  § 904. 03 has 

a r ol e t o pl ay i n t he cont ext  of  t he r el i abi l i t y  of  eyewi t ness 

i dent i f i cat i on evi dence.   The St at e conceded t hat  unf ai r  

pr ej udi ce coul d be t he consequence of  ext r eme unr el i abi l i t y  and 

st at ed i t  was not  di sput i ng t hat  unr el i abi l i t y  coul d be an 

i ngr edi ent  i n t he appl i cat i on of  § 904. 03.     Si mi l ar l y,  when 

Hi bl  was asked hi s posi t i on on a c i r cui t  cour t ' s  use of  § 904. 03 

t o excl ude eyewi t ness i dent i f i cat i on evi dence as unr el i abl e,  he 

r esponded " I  agr ee wi t h t hat . "    

¶52 That  c i r cui t  cour t s ser ve a l i mi t ed gat e- keepi ng 

f unct i on,  even f or  const i t ut i onal l y admi ssi bl e eyewi t ness 
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i dent i f i cat i on evi dence,  compor t s wi t h t he maxi m t hat  

" r el i abi l i t y  i s  t he l i nchpi n i n det er mi ni ng t he admi ssi bi l i t y  of  

i dent i f i cat i on t est i mony. "   Br at hwai t e,  432 U. S.  at  114;  cf .  

St at e v.  Wal st ad,  119 Wi s.  2d 483,  519,  351 N. W. 2d 469 ( 1984)  

( sci ent i f i c  exper t  t est i mony must  be " r el i abl e enough t o be 

pr obat i ve" )  ( quot i ng St at e v.  Cat anese,  368 So. 2d 975,  979 ( La.  

1979) ) .  

¶53 We emphasi ze t hat  i n most  i nst ances,  quest i ons as t o 

t he r el i abi l i t y  of  const i t ut i onal l y admi ssi bl e eyewi t ness 

i dent i f i cat i on evi dence wi l l  r emai n f or  t he j ur y t o answer .   

Gener al l y we ar e " cont ent  t o r el y upon t he good sense and 

j udgment  of  Amer i can j ur i es,  f or  evi dence wi t h some el ement  of  

unt r ust wor t hi ness i s cust omar y gr i st  f or  t he j ur y mi l l . "   

Br at hwai t e,  432 U. S.  at  116.   Jur i es can of t en " measur e 

i nt el l i gent l y t he wei ght  of  i dent i f i cat i on t est i mony t hat  has 

some quest i onabl e f eat ur e. "   I d.   At  t he same t i me,  however ,  t he 

c i r cui t  cour t ' s  gat e- keepi ng f unct i on shoul d not  be abdi cat ed.   

¶54 I n exer ci s i ng i t s gat e- keepi ng f unct i on,  t he cour t  

shoul d consi der  whet her  cr oss- exami nat i on or  a j ur y i nst r uct i on 

wi l l  f ai r l y  pr ot ect  t he def endant  f r om t he unr el i abi l i t y  of  t he 

i dent i f i cat i on.   The cour t  may t ake a number  of  ot her  f act or s 

i nt o consi der at i on,  i ncl udi ng t hose we have ar t i cul at ed i n ¶¶38-

40,  i f  appr opr i at e,  but  l i t i gant s and t r i al  cour t s shoul d not  be 

bound t o an i nf l exi bl e l i s t  of  f act or s.   We ur ge ci r cui t  cour t s,  

wi t h assi st ance f r om t he l i t i gant s bef or e t hem,  t o t ake i nt o 

consi der at i on t he evol v i ng body of  l aw on eyewi t ness 

i dent i f i cat i on.   Any t est s f or  r el i abi l i t y  and suggest i veness i n 
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t he eyewi t ness i dent i f i cat i on cont ext  shoul d accommodat e t hi s 

st i l l - evol v i ng j ur i spr udence,  al ong wi t h t he devel opi ng 

sci ent i f i c  r esear ch t hat  f or ms some of  i t s under pi nni ngs.  

¶55 I n t hi s case,  nei t her  t he c i r cui t  cour t  nor  t he cour t  

of  appeal s maj or i t y addr essed Mar shal l .   The ci r cui t  cour t  

appl i ed Wol ver t on and di d not  appl y § 904. 03.   Accor di ngl y,  we 

r ever se t he cour t  of  appeal s and r emand f or  t he c i r cui t  cour t  t o 

make a det er mi nat i on of  whet her  St ul l er ' s i dent i f i cat i on of  Hi bl  

shoul d be excl uded pur suant  t o § 904. 03.   On r emand,  t he c i r cui t  

cour t  may or  may not  det er mi ne t hat  § 904. 03 r equi r es t he 

excl usi on of  t hi s i dent i f i cat i on evi dence.  

V 

¶56 I n sum,  we det er mi ne t hat  Dubose does not  di r ect l y 

cont r ol  cases i nvol v i ng evi dence der i ved f r om " acci dent al "  

conf r ont at i ons r esul t i ng i n " spont aneous"  i dent i f i cat i ons.   

However ,  we f ur t her  det er mi ne t hat  i n l i ght  of  devel opment s 

s i nce t he t i me of  Mar shal l ,  i ncl udi ng t hose r ecogni zed i n 

Dubose,  Mar shal l  does not  necessar i l y  r esol ve al l  such cases.   

The ci r cui t  cour t  st i l l  has a l i mi t ed gat e- keepi ng f unct i on t o 

excl ude such evi dence under  § 904. 03.   We r ever se t he cour t  of  

appeal s and r emand t o t he c i r cui t  cour t  f or  a det er mi nat i on of  

whet her  t he i dent i f i cat i on evi dence i n t hi s case shoul d be 

excl uded under  § 904. 03.  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

r ever sed,  and t he cause i s r emanded t o t he c i r cui t  cour t  f or  

f ur t her  pr oceedi ngs consi st ent  wi t h t hi s opi ni on.  
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¶57 LOUI S B.  BUTLER,  JR. ,  J.    (concurring).  My 

under st andi ng of  t he maj or i t y ' s opi ni on i n t hi s mat t er  i s t hat  

because t he admi ssi on of  t he i dent i f i cat i on ev i dence i n t hi s 

case woul d not  v i ol at e t he def endant  Hi bl ' s  r i ght  t o due 

pr ocess,  we need not  and do not  modi f y at  t hi s t i me t hi s cour t ' s  

ear l i er  deci s i on i n St at e v.  Mar shal l ,  92 Wi s.  2d 101,  118,  284 

N. W. 2d 592 ( 1979) .   Maj or i t y op. ,  ¶47.   Wi t h t hat  caveat ,  I  j oi n 

al l  but  par agr aph 46 of  t he maj or i t y ' s opi ni on.  
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